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Executive Preemption
and Artificial Intelligence:
President Trump’s Bet on
Deregulatory Federalism

Bepi Pezzulli*

This article analyzes President Trump’s artificial intelligence (AI) policy as
articulated in two executive orders: Executive Order 14179, which dismantles
key elements of the prior administration’s federal Al governance architecture
and directs a new Al Action Plan, and Executive Order 14365, which seeks
to curb state-level Al regulation through coordinated federal litigation,
conditional spending leverage, and the promotion of federally preemptive
standards. The article argues that the two orders together embody a dis-
tinctive regulatory strategy and concludes that the president’s executive Al
program is best understood as a deregulatory federal industrial strategy: it
aims to centralize the regulatory playing field and increase speed to scale,
while leaving unresolved the question whether a “minimally burdensome”
national framework can adequately address Al externalities without either
a statutory settlement from Congress or a stable, judicially sustained theory
of federal supremacy over state Al governance.

President Donald Trump’s second-term artificial intelligence
(AI) policy, as expressed in two cornerstone executive orders
(EOs), is best understood as a bid to convert the president’s sig-
nature deregulatory agenda into a national market-design project.
EO 14179, Removing Barriers to American Leadership in Artificial
Intelligence, functions as the constitutional and administrative
“reset”: it revokes Biden-era Al governance architecture, directs
a new federal AI Action Plan, and reorients the executive branch
toward accelerating deployment and scaling innovation. All while
framing “ideological bias” as a policy failure rather than a mere
political talking point." EO 14365, Ensuring a National Policy
Framework for Artificial Intelligence, is the federalism “squeeze”
it mobilizes the Department of Justice (DOJ) to challenge state Al
laws, uses broadband funds and discretionary grants as leverage
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to discourage state regulation, and pushes the Federal Commu-
nications Commission (FCC) and Federal Trade Commission
(FTC) toward preemptive national standards. Simultaneously, it
asks Congress to legislate a uniform framework that would forbid
conflicting state rules.?

Taken together, the two EOs outline a coherent theory of Al
governance: the United States wins the “Al race” by reducing
compliance friction; compressing regulatory variance across 50
jurisdictions; and using federal procurement, competition policy,
and communications infrastructure spending to create a single
permissive national environment for AI development and rollout.

That theory rests on three legal moves and three economic
claims.

Legally, the administration:

1. re-centers Al governance inside the executive branch
by rescinding and revising prior directives and agency
guidance;

2. pursues preemption primarily through litigation, agency
action, and conditional funding rather than through
immediate substantive federal regulation; and

3. frames certain state requirements, particularly those said
to compel disclosure, alter outputs, or embed “ideologi-
cal bias,” as unconstitutional extraterritorial regulation,
burdens on interstate commerce, or conflicts with federal
statutes such as the FTC Act.?

Economically, the administration claims:

1. fragmented state regulation raises fixed costs and deters
entry, especially for start-ups;

2. compliance uncertainty slows investment and diffusion,
undermining the buildout of broadband and data-center
infrastructure required for Al adoption; and

3. inastrategic competition with adversaries, the nation that
scales fastest, under a “minimally burdensome” framework,
captures security and productivity gains.*

This article analyzes the policy as law and as economics. The
legal analysis reviews what these orders can do, what they cannot do,
and where litigation is likely to concentrate. The economic analy-
sis asks whether the administration’s core trade—speed and scale
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in return for fewer ex ante constraints—agrees with the political
economy of American federalism and the industrial structure of Al

Executive Order 14179: The Administrative
“Reset” and the Reorientation of Federal
Al Governance

EO 14179 is short, but its structure matters. It declares a national
policy “to sustain and enhance America’s global AI dominance”
for “human flourishing, economic competitiveness, and national
security,” while also insisting that AI systems should be “free from
ideological bias or engineered social agendas.” It defines “AI” by
incorporating the statutory definition set in 15 U.S.C. § 9401(3),
thereby anchoring the order to an existing congressional taxonomy
rather than introducing an ad hoc executive definition.®

The operative mechanism is twofold. First, the order commands
the Assistant to the President for Science and Technology, the Spe-
cial Advisor for Al and Crypto, and the National Security Advisor
to develop an AI Action Plan within 180 days, coordinating across
domestic, economic, and budget offices.’

Second, it orders an immediate review of “all policies, direc-
tives, regulations, orders, and other actions” taken under President
Joe Biden’s EO 14110, Safe, Secure and Trustworthy Development
and Use of Artificial Intelligence,® identifying anything inconsis-
tent with the new policy and directing agencies to suspend, revise,
or rescind such actions, while supplying exemptions where final
rescission cannot be immediate.” It further directs the Office of
Management and Budget (OMB) to revise OMB memoranda,
specifically M-24-10" and M-24-18," within 60 days to conform
to the new policy.'?

As administrative law, this is an attempt to accomplish quickly
what notice-and-comment rulemaking accomplishes slowly:" a
shift in the internal governance of the federal bureaucracy. Yet it
also reveals an important limit. An EO cannot repeal statutes, and it
cannot, by itself, erase regulations that were issued through legally
required procedures.' Its practical effect, therefore, depends on the
kind of “actions” it targets. Where the prior administration relied
on guidance documents, procurement standards, risk frameworks,
voluntary commitments, or internal directives, the new adminis-
tration can unwind them quickly. Where it relies on formal rules,
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rescission must comply with the Administrative Procedure Act’s
requirements for reasoned decision-making and, typically, notice-
and-comment.”” EO 14179 implicitly acknowledges that constraint
by directing agencies to “propose” rescissions where necessary and
to use exemptions where available until rescissions are finalized.'

The more novel element is the order’s insistence that “ideologi-
cal bias” is a governmental concern.'” Here, the legal relevance is
indirect but substantial. If the executive branch frames bias as a
procurement and performance issue—government should not buy
systems that are unreliable, distorted, or compelled to produce false
outputs—then the claim is not (only) about viewpoint discrimina-
tion; it becomes an argument about the integrity of federal spend-
ing and the rationality of government contracting. That reframing
will become explicit in later 2025 actions and guidance,'® but the
conceptual foundation is already present in EO 14179’s statement
of purpose.”

EO 14179 thus sets the administration’s baseline: accelerate
deployment, reduce internal federal friction, treat certain “bias”
concerns as operational defects, and treat Al leadership as a national
security and economic imperative. EO 14365 then attempts to
export that baseline outward, constraining states that might choose
a different risk tolerance.

Executive Order 14365: Preemption by Litigation,
Funding Leverage, and Agency Standard-Setting

EO 14365 is a longer instrument with a clear target: “excessive
State regulation” and the “patchwork of 50 different regulatory
regimes” that, in the administration’s view, burdens compliance,
embeds ideology, and regulates beyond state borders.® The order
names Colorado’s “algorithmic discrimination” law*! as an example
of state policy that may force models “to produce false results”
to avoid differential impact.?? It also articulates what a national
framework should do: protect children, prevent censorship, respect
copyrights, and safeguard communities.” Yet, crucially, it insists
that the framework be “minimally burdensome” and that it “forbid
State laws that conflict with the policy set forth in this order.”**

The order’s operative provisions implement a three-pronged
strategy.

First, it establishes a DOJ “Al Litigation Task Force,” within
30 days, whose “sole responsibility” is to challenge state Al laws
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inconsistent with the order’s policy, including on the grounds that
state laws unconstitutionally regulate interstate commerce, are
preempted by existing federal regulations, or are otherwise unlaw-
ful in the Attorney General’s judgment.”” This action is not merely
symbolic. A dedicated litigation unit signals that federal-state con-
flict is not a hypothetical. The order makes preemption a program.

Second, it requires the Secretary of Commerce, within 90 days,
to publish an “evaluation” identifying “onerous” state Al laws that
conflict with federal policy and recommending which should be
referred for DOJ challenge.”® The evaluation must, at minimum,
identify laws that require models to alter truthful outputs or that
compel disclosures that would violate the First Amendment or
other constitutional provisions.”” The Secretary acts “consistent
with” authority under 47 U.S.C. § 902(b), tying the evaluation to
the statutory responsibilities of the Assistant Secretary for Commu-
nications and Information and the National Telecommunications
and Information Administration (NTIA).?

Third, it leverages funding and agency action. Through NTIA,
Commerce must issue a policy notice specifying conditions under
which states remain eligible for certain BEAD (Broadband Equity,
Access, and Deployment Program) broadband funds, providing that
states with “onerous” AI laws are ineligible for “non-deployment
funds,” to the maximum extent allowed by federal law, and explain-
ing how fragmented state regulation threatens BEAD deployments
and Al applications reliant on high-speed networks.”” Agencies are
also directed to assess discretionary grants to determine whether
grants can be conditioned on states not enacting conflicting Al
laws, or on states entering binding agreements not to enforce such
laws during the funding performance period.** The FCC is told to
consider a federal reporting and disclosure standard for AI models
that would preempt conflicting state laws.’! The FTC is instructed
to issue a policy statement about how state laws that require altera-
tions to truthful outputs may be preempted by the FTC Act’s ban
on deceptive practices.’” Finally, the Special Advisor for Al and
Crypto and the president’s science advisor must prepare a legisla-
tive recommendation establishing a uniform federal framework
that preempts conflicting state laws, while explicitly carving out
certain categories that should not be preempted: child safety pro-
tections; certain infrastructure topics; and state procurement and
use of Al, among others.”

The architecture is notable because it treats preemption as a pol-
icy instrument rather than a doctrinal endpoint. The administration
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is not waiting for Congress to enact a full national AI statute; it is
instead using litigation and agency signaling to deter state activity
and shape the bargaining range for future federal legislation.

The Central Legal Question: What Kind of
“National Framework” Can an Executive
Order Create?

The Constitution’s Supremacy Clause makes federal law
supreme, but it does not make federal “policy” supreme.** Consti-
tutional preemption ordinarily requires a federal statute, or a valid
federal regulation issued under statutory authority.”® An EO can
direct federal agencies how to use their lawful authorities, but it
cannot, by itself, displace state law simply by declaring a national
preference.’ The EO 14365 strategy therefore turns on whether the
administration can locate (or generate) preemptive force in three
places: existing federal statutes and regulations, constitutional
limits on state power (especially the dormant Commerce Clause®”
and extraterritoriality principles®®), and conditional spending
arrangements tied to federal funds.”

EO 14365 is drafted with those constraints in mind. It does
not claim that the order preempts state law. Instead, it establishes
mechanisms to challenge state laws “including on grounds” of
preemption by “existing Federal regulations,” unconstitutional
interstate commerce regulation, or other unlawfulness.*” That
phrasing concedes the point: preemption will be argued case by
case, grounded in a particular statute or constitutional doctrine,
and litigated.

However, the order also seeks to build the raw materials for
future preemption. It directs two federal agencies to begin building
the regulatory predicates on which future preemption arguments
could rest.

First, it instructs the FCC to open a proceeding to develop a
uniform federal reporting and disclosure standard for AI-generated
content in communications services.*'

Second, it calls on the FTC to issue a policy statement address-
ing when state-mandated disclosures or labelling requirements for
AI content may themselves be deceptive or misleading under the
FTC Act.*



2026] Executive Preemption and Artificial Intelligence 263

The FCC proceeding toward a federal reporting and disclosure
standard, if adopted pursuant to the Communications Act and
related statutes, could carry preemptive effect, either because Con-
gress has expressly preempted state rules in a domain, or because a
federal standard conflicts with state requirements.** The FTC policy
statement is subtler: agency policy statements do not themselves
have the force of law, but they can indicate enforcement priorities
and, more importantly, can articulate a theory that certain state
mandates compel deception—hence, conflict with the FTC Act’s
prohibition on deceptive acts and practices.** If the administra-
tion can pair that policy statement with enforcement actions or
rulemaking, it can attempt to convert “policy” into law.

The legislative recommendation provision underscores that the
administration knows the limits of executive unilateralism. It is
asking Congress to create the actual preemptive framework, while
trying to ensure, through interim litigation and funding leverage,
that states do not fill the vacuum with aggressive regulation before
Congress acts.*

Litigation Pathways: Dormant Commerce Clause,
Extraterritoriality, and the Patchwork Problem

The order’s litigation program will likely concentrate on dor-
mant Commerce Clause doctrines, including balancing tests and
extraterritoriality.*® Even after doctrinal retrenchment and dis-
agreement within the Supreme Court, dormant Commerce Clause
law remains a real constraint on state regulations that discriminate
against interstate commerce or impose substantial burdens rela-
tive to local benefits.” Al regulation is unusually vulnerable to
these claims because Al services, model training, and deployment
typically occur across state lines: cloud-hosted models serve users
nationwide, training data and compute resources are geographically
distributed, and compliance designs are hard to localize without
redesigning entire products.

EO 14365 explicitly asserts that some state laws “impermis-
sibly regulate beyond State borders.”* That language anticipates
extraterritoriality arguments associated with cases like Healy v.
Beer Institute* and Brown-Forman Distillers Corp. v. N.Y. State
Liquor Auth.,> where states effectively controlled pricing or conduct
beyond their borders. It also anticipates the post-National Pork
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Producers Council v. Ross debate about how far extraterritoriality
and balancing arguments can go when state laws have upstream
effects on national markets.” The administration can be expected
to argue that certain Al disclosure, risk management, auditing, or
output-modification mandates function as de facto national stan-
dards because firms will not build 50 different models.

Still, dormant Commerce Clause litigation is not automatic
victory. States will argue that consumer protection, civil rights,
and transparency mandates apply evenhandedly, that burdens are
speculative or manageable, and that local benetfits, such as reducing
discrimination, preventing deception, protecting children, are sub-
stantial. The Supreme Court’s recent skepticism toward aggressive
balancing in National Pork Producers suggests that courts may be
reluctant to strike down state laws simply because national firms
prefer uniformity.”> The best targets for the administration will be
laws that:

1. explicitly condition liability on algorithmic outcomes
defined in ways that are hard to reconcile with model
uncertainty;

2. impose disclosure mandates that require revealing pro-
prietary information in ways that burden interstate com-
merce; or

3. attempt to regulate model design and training choices
extraterritorially.

The order’s focus on state laws that require models to “alter
their truthful outputs” is a strategic litigation choice.” If a state
rule compels a model to output something the developer believes
is false, the administration can reframe the claim from “industry
dislikes regulation” to “state compels deception,” connecting to
First Amendment-compelled speech arguments and to the FTC
Act theory of conflict. That is a legally more aggressive posture,
but it is also a more narratively powerful one for courts.

Preemption Proper: Where Federal Statutes
Might Do the Work

The cleanest preemption cases are those grounded in statutes
with express preemption clauses. AI, however, lacks a comprehensive
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federal statute that expressly preempts state Al regulation. EO
14365 therefore looks for conflict preemption and field preemp-
tion through existing federal regulatory frameworks, particularly
communications and consumer protection.

The FCC proceeding contemplated in § 6 aims at a “Federal
reporting and disclosure standard for AI models that preempts
conflicting State laws.”** Whether the FCC can lawfully create such
a standard depends on statutory jurisdiction. The Communica-
tions Act and related provisions empower the FCC over commu-
nications networks and certain services, but AI model reporting
is not obviously communications regulation unless framed as a
network-integrity, consumer disclosure, or broadband-related
issue. The administration’s likely approach is to connect Al dis-
closure to the deployment and use of AI over broadband networks
and to treat reporting as necessary to protect network users and
to facilitate infrastructure investment. Even if jurisdiction exists,
an FCC “standard” may preempt only within the FCC’s domain;
it cannot become a general Al code by agency fiat.

The FTC strategy is more plausible but still contested. The
FTC Act prohibits “unfair or deceptive acts or practices” in or
affecting commerce.” EO 14365 instructs the FTC to explain
when state laws requiring alterations to truthful outputs are
preempted by the FTC Act’s prohibition on deception.’® A policy
statement alone does not preempt anything. Yet it can set up a
conflict preemption argument if the FTC takes the position that
certain compelled output alterations constitute deception, and if
the FTC then enforces that position through adjudication or rule-
making in a way that courts accept. The idea would be that state
laws compelling deception create an obstacle to federal objectives
under the FTC Act, or that compliance with both state and federal
requirements is impossible.”” The obstacle preemption route is
doctrinally available, but it runs into judicial caution: courts do
not lightly infer preemption in areas of traditional state police
power, and the FTC Act is not typically treated as a sweeping
preemption instrument.’®

The deeper legal point is that EO 14365 tries to manufacture
preemption by aligning federal enforcement narratives with con-
stitutional values, truthfulness, First Amendment limits, interstate
commerce, and then using those narratives to argue that state
regulation is not merely different, but unlawful.
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The Spending Clause Strategy: BEAD Funds,
Discretionary Grants, and the Dole/NFIB
Constraints

EO 14365’ most immediate coercive potential lies not in litiga-
tion but in money. Section 5(a) directs Commerce, via NTIA, to
condition eligibility for remaining BEAD funds (specifically “non-
deployment funds”) on whether states have “onerous” AI laws.”
Section 5(b) directs agencies to consider conditioning discretionary
grant programs on states refraining from enacting conflicting Al
laws or agreeing not to enforce such laws during the grant term.®

These are classic conditional spending moves, but they are not
unconstrained. Under South Dakota v. Dole, conditions on fed-
eral grants must generally be unambiguous, related to the federal
interest in the program, and not independently unconstitutional;
coercion is a limiting principle.' Under NFIB v. Sebelius, the line
from inducement to coercion can be crossed when the federal
government threatens to withdraw large existing funding streams
in a way that leaves states with no real choice.® EO 14365 attempts
to mitigate these risks by focusing BEAD-related conditions on
“remaining funding” and “non-deployment funds,” and by repeat-
edly qualifying that conditions apply only “to the maximum extent
allowed by Federal law.”® It also grounds the BEAD logic in a pro-
grammatic connection: fragmented Al regulation allegedly threat-
ens broadband deployment and network-based AI applications.®*

Whether that “relatedness” argument succeeds will depend
on how courts conceptualize the relationship between broadband
infrastructure funding and state AI regulation. If Al applications
are major projected drivers of broadband demand and productivity,
the administration can argue that state restrictions on Al directly
undermine BEAD’s objectives, making the condition sufficiently
related. States will respond that BEAD’s purpose is connectivity, not
Al regulation; that conditioning funds on Al policy is an end-run
around federalism; and that “binding agreements not to enforce”
duly enacted state laws resemble commandeering or coercive
interference with core state governance. Anti-commandeering
doctrine prevents Congress from directly compelling states to
legislate or enforce federal policy.”” Conditional spending is not
commandeering, but when conditions effectively force states to
suspend enforcement of their own laws, courts may look harder
at coercion and relatedness.*
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This spending strategy is also politically revealing. The admin-
istration is not merely seeking to win doctrinal preemption cases;
it is attempting to change state incentives in advance of litigation,
thereby preventing the regulatory patchwork from hardening while
Congress remains uncertain.

The First Amendment Thread: Compelled
Disclosures, Output “Truth,” and the State’s
Regulatory Vocabulary

EO 14365 requires Commerce’s evaluation to identify state laws
that may compel developers to disclose or report information “in a
manner that would violate the First Amendment.”” That language
sets up a two-track challenge: compelled speech and compelled
disclosure. The compelled speech doctrine is robust when the state
forces private actors to affirm contested messages.® Disclosure
mandates receive more deferential review in commercial contexts,
at least when they are factual and uncontroversial and tied to pre-
venting consumer deception.® But Al regulation often requires
more than factual disclosures; it can require risk assessments,
impact statements, documentation of training data categories, or
explanations of model behavior that are contestable, probabilistic,
and deeply intertwined with proprietary information. That makes
the First Amendment a plausible litigation vehicle.

The “truthful outputs” framing is both a rhetorical and legal
weapon. Courts are unlikely to accept a simplistic view that a
model’s outputs are either true or false in the way human testimony
is. Yet if a state law forces an Al system to alter outputs to satisfy
statistical parity rules, the administration can argue that the law
compels falsehoods or suppresses accurate information, shifting
the case into a compelled speech posture. The counterargument is
that fairness constraints are not compelled falsehoods but policy
constraints on automated decision systems; the “truth” of a hiring
recommendation is not a factual assertion but a normative deci-
sion rule. This clash is not merely doctrinal; it is about how law
describes Al systems, whether as speakers, products, decision tools,
or infrastructure.

EO 14179’s insistence on removing “ideological bias” interacts
with this in a complicated way. If the federal government itself
begins to require ideological neutrality tests for procurement, critics
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may argue that the government is imposing viewpoint conditions.
The administration will respond that procurement is government
speech and government contracting, and that the government is
entitled to choose tools that meet performance specifications.”
The boundary between government-as-buyer and government-as-
regulator will matter as AI becomes embedded in public services.

The Economic Rationale: Fixed Costs, Entry
Barriers, and the Governance of General
Purpose Technology

The economic case for a “minimally burdensome national
framework” is straightforward: when regulation is fragmented
across jurisdictions, firms face fixed compliance costs that do not
scale down for small entrants. AI markets exhibit high fixed costs
and strong scale economies:” training frontier models requires
large computing power and data investments, and even deploying
smaller models requires compliance engineering, monitoring, and
documentation. Under a patchwork of state laws, a firm must either
build state-by-state compliance pathways or conform to the strict-
est jurisdiction, effectively letting one state write the national rule.
Either way, fixed costs rise, and entry becomes harder.

EO 14365 makes this argument explicitly, noting that compli-
ance is “more challenging, particularly for start-ups.””? From an
industrial organization perspective, the argument has merit: com-
pliance costs often operate as entry barriers that entrench incum-
bents. Ironically, then, state regulation designed to constrain large
firms can, if poorly designed, strengthen them by raising rivals’
costs. A federal preemption strategy can therefore be defended not
only as pro-industry but as pro-competition, at least in the narrow
sense of entry and diffusion.

But there is a second-order problem. Al is a general purpose
technology with spillovers and externalities: discrimination harms,
privacy risks, security vulnerabilities, misinformation, and labor
displacement.” When externalities are large, “minimally burden-
some” regulation can undercorrect. If the federal government
preempts state rules without replacing them with workable federal
standards, the result can be a regulatory vacuum, not a stream-
lined framework. EO 14365 tries to avoid that charge by pointing
to future legislation and by directing the FCC and FTC toward
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standard setting.” Yet the timeline is uncertain, and agency juris-
diction is contested. Economically, a vacuum can produce private
ordering,” but private ordering in Al can be dominated by a few
platform firms, with standards set by market power rather than
public accountability.

The administration’s third economic claim is geopolitical. The
order frames Al as a “race with adversaries for supremacy.”’® In
a strategic competition model, speed matters: first movers can
lock in supply chains for chips, attract global talent, set technical
standards, and shape platform ecosystems.”” The administration’s
view is that compliance drag is not merely a domestic cost but a
national security vulnerability. EO 14179 similarly grounds the
policy in “national security.”’®

Here, the economics becomes less about classic consumer wel-
fare and more about industrial policy. The administration is effec-
tively prioritizing a rapid scale-up strategy: maximize investment,
build infrastructure, diffuse adoption, and use federal power to
prevent subnational actors from slowing the process. That strategy
is not grounded in laissez-faire in the strict sense. It may be seen
as a national market-making project with a deregulatory aesthetic.

Broadband, Data Centers, and the Infrastructure
Link: Why Bead Appears in an Al Preemption
Order

The insertion of the Broadband Equity, Access, and Deployment
Program into EO 14365 is not accidental; it is the connective tis-
sue between AI governance and physical infrastructure.” Modern
Al deployment is network- and compute-intensive. Training and
inference demand data center capacity, grid power, and high-
speed connectivity. If states impose regulatory burdens that slow
Al investment, the administration argues that the demand-side
rationale for broadband buildouts weakens, and the supply side
planning for network upgrades becomes riskier.®

Economically, this is a complementarity story: broadband,
data centers, and Al applications are complementary goods. When
complementary goods must be deployed together, policy that slows
one can reduce returns on investment in the others. Conditioning
broadband funds on AI policy therefore attempts to align state
incentives across complementary domains.
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Legally, however, this is where conditional spending doctrine
bites. The more attenuated the link between the grant program
and the condition, the more vulnerable the condition is to chal-
lenge under Dole’s relatedness principle.®! A state may plausibly
argue that BEAD is meant to remedy connectivity gaps, and that
using it to punish AI regulation is unrelated, vague, or coercive.
The administration will respond that AI applications are integral
to the economic rationale for high-speed networks and that frag-
mented Al laws threaten the very “mission of delivering universal,
high-speed connectivity” because they inhibit the services that will
ride on those networks.®? Courts will be forced to decide whether
“relatedness” is a narrow programmatic test or a broader economic
systems test.

Federalism as Policy Variable: Laboratories of
Democracy Versus the National Market for Al

The deepest conflict exposed by EO 14365 is not doctrinal,
but institutional. Federalism can be a brake, but it can also be an
engine. States experiment, and the federal government later learns.
In technology policy, state action has often preceded federal action,
whether in privacy, consumer protection, or environmental regula-
tion. EO 14365 treats this dynamic as a threat: state “experimenta-
tion” becomes fragmentation, and fragmentation becomes loss.

From an economic federalism perspective, uniform national
rules are attractive when markets are national, externalities cross
borders, and firms cannot practicably tailor products by jurisdic-
tion.*® Al fits that description. Yet states will insist that they are
responding to localized harms (employment discrimination, educa-
tional impacts, consumer fraud) and that absent federal legislation,
state police power fills a vacuum. The order’s response is to claim
that the vacuum is itself part of a national strategy: leaving room
for state rules risks losing the Al race.®

The administration’s carve-outs in § 8(b) are an attempt to
make this centralization more palatable. It instructs that a future
preemptive federal statute should not preempt “otherwise lawful”
state Al laws on child safety protections, certain infrastructure top-
ics (with a qualification), and state procurement and use of AL®
Those carve-outs perform two functions. They concede that not all
state Al regulation is hostile to federal objectives, and they attempt
to narrow the political opposition by preserving state authority



2026] Executive Preemption and Artificial Intelligence 271

in morally resonant and administratively practical domains. At
the same time, they underscore the administration’s theory of the
proper locus of AI governance: the private market should oper-
ate under one national rule, while states retain limited autonomy
largely within their own government operations and child protec-
tion frameworks.

The Legal Framing and the Practical Business
Implications

Legal commentary on EO 14365 has emphasized its attempt to
centralize Al policy by mobilizing DOJ challenges, discouraging
state enactment and enforcement through funding conditions,
and pushing federal preemption through litigation and agency
action.® That framing is accurate, but incomplete unless one sees
how the order creates a regulatory bargaining game.*” If you are a
state contemplating an Al law, EO 14365 raises the expected cost:
DOJ scrutiny, possible loss of certain federal funds, and uncer-
tainty over future preemption. If you are a firm, the order lowers
expected compliance costs if it succeeds but raises short-term legal
uncertainty because the national standard is not yet a statute and
litigation outcomes are uncertain. Firms may delay some compli-
ance investments while accelerating lobbying for a federal statute
that locks in preemption.

This uncertainty is an economic cost, even for firms that sup-
port federal preemption.® A litigation-driven transition can create
a period where state laws remain on the books, enforcement risk
persists, and federal agencies signal potential preemption without
delivering it. That can produce a “regulatory whiplash” problem:¥
firms face the costs of preparing for state compliance while betting
that preemption will soon arrive. The administration appears to
accept this transitional cost as the price of achieving the longer-
term goal of a single national regime.

Conclusion: Trump’s Al Policy as Deregulatory
Federal Industrial Strategy

The unifying theme across EO 14179 and EO 14365 is that “Al
dominance” is treated as a national security objective that war-
rants restructuring the regulatory environment. EO 14179 clears
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the federal administrative deck, directs a coordinated executive
action plan, and orders agencies to unwind barriers linked to the
prior administration’s safety-oriented framework.”® EO 14365
attacks the next constraint: state-level risk regulation, which the
administration characterizes as costly, ideologically distorting, and
constitutionally suspect.”

Legally, the policy is ambitious but bounded. The orders can
reorganize executive priorities, direct agency proceedings, and
coordinate litigation strategy. They cannot, without statutory sup-
port, impose a comprehensive national Al code or categorically
preempt state regulation. The administration’s likely path is there-
fore incremental: select high-leverage cases that highlight extrater-
ritorial regulation and burdens on interstate commerce, use grant
conditions to chill enforcement, push agencies toward standards
that can generate conflict preemption, and pressure Congress to
enact a statute that converts “policy” into binding law.

Economically, the policy is coherent in a world where AI is
characterized by scale economies, high fixed costs, and winner-
take-most dynamics. Uniformity can reduce entry barriers created
by compliance fragmentation, thereby increasing innovation and
diffusion. Yet uniformity also risks underregulating externalities
if “minimally burdensome” becomes a euphemism for insuffi-
cient accountability. In that scenario, preemption might entrench
incumbents through market power rather than through regula-
tion, leaving consumers and workers exposed to harms that states
attempted to mitigate.

The decisive question, then, is not whether the administra-
tion has a theory. It does. The decisive question is whether the
legal instruments it has chosen, litigation-centered preemption
and conditional spending pressure, coupled with selective agency
moves, can produce a stable national equilibrium before courts,
states, and Congress fracture the project. If Congress enacts a
national framework aligned with the order’s priorities, President
Trump’s Al policy becomes a durable restructuring of American
technology governance. If Congress does not, and if courts resist
aggressive preemption theories or funding conditions, the orders
may still succeed politically by deterring the most aggressive state
experimentation, but they will do so at the cost of prolonged uncer-
tainty. Either way, the policy’s animating wager is unmistakable:
the Administration is willing to risk the messiness of federal-state
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conflict and transitional legal instability in exchange for speed,
scale, and a single national market for AI

That calculation rests on a blunt premise: in AI, the country
that scales first writes the rules later.

* Bepi Pezzulliis a Solicitor in England & Wales and an Avvocato in Italy,
specialized in cryptofinance. He also qualified as an attorney-at-law in New
York (1999-2019). He may be contacted at bepi.pezzulli@italiaatlantica.org.
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